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17 AUG 2010 FILE DB.BOA.%
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The President, Shire Councillors & CEQ~ PO Box'8
Shire of Kojonup Kojomp WA 6395
PO BOX 163
Kojonup WA 6395 12" August 2011,

Dear Jill, Councillors and Steve

I write to you with tegard to the development application by Moonies Hill Energy to site and
construct industrial wind turbines (TWT'S) in the Kojonup Shire.

I was very grateful for the opporfunity to speak to the Shire Council on 15% March of this year. You
will recall that I spent a considerable amount of time reflecting on the statements by the National
Health & Medical Research Council (NLIMRC) in theit 2010 document titled “Wind Torbines and
Health- A rapid review of the evidence”. I spoke of my concerns about the way in which this
document was being used by wind developers to allay community and policy makers fears of health
issues associated with living in close proximity to Wind Turbines.

The senate inquiry into “The Social and Reonomic impact of Wind Farms in Rural Australia® which
reported on 23™ June 2011 also spent time examining the true intent of that document as well as the
mannei in which it was being used,

Extract...Senate Inquiry Public Hearing 31% March 201 i. Perth. Hansaid page 86

Reply to a question from Senator Fielding regarding the Lterature used to formulate the “Rapid
Review”,

Professor Warwick Anderson, CEO of NHMRC .. We have kept it nnder prétty continuons review
since the original public statement,

As I said in my opening statement, we are very aware that the high-quality sciemtific literature in this
avea is very thin, That is why we were at pains to point out that we believe that 4 precantionary
approach should be taken to this, because as you would understand, the absence of evidence doss not
mean that there might not be evidence in the future. ...,

Page 87 ..... We regard this as a work in progress. We certainly do not believe that this question has
been seitled, That is why we are keeping it under constant review. That is why we said in our review
that we believe authorities must take a precautionary approach to this,

The Senate Inquiry concluded on 23" June, 2011 with 7 recommendations.

Recommendation 3. The Committee recommends that further consideration be given to the
development of policy on separation criteria between residences and wind farm facilities,

Recommendation 4. The Committes recommends that the Commonwealth Goveriurient initiate as a
matter of priority thorough, adequately resourced epidemiological and laboratory studies of the
possible effects of wind farms on liuman health.

NHMRC convened a Scientific Formm on 7™ June 2011 specifically to revise its Public Statement fo

reflect recent advances in the literature. Fuither fo this, Head of Research Translation Group,
NHMRC, Professor Jolm MecCallum on the ABC 7.30 Report aired in the ACT on 17 Fune was
challenged by the ABC regarding the “Rapid Review” headline statement... “There is curvently no
published scientific evidence to positively link wind turbines with adverse health gffects”.




Professor McCallum. ... “That staterment should not be taken out of context. The context is lack of
evidence. So that statement is not saping there are no effects, we are saying we don’t really know.
We will await further evidence to find that out”,

This has led me to write to Professor McCallum, NHMRC, via email dated 18™ July asking for
clarification of their current position on wind turbines and human health. T have attached that ewnail
dated 18 Tuly, (attachment 1). The reply came from Chris Jennaway, NHMRC, dated 22™ Fuly and I
have attached a copy, (attachment 2). Subsequently Chris Jennaway confirmed the email dated 22™
July is a signed hard copy of their position, (attachment 3). I draw your attention fo the following
points that Chris Jennaway made,

“The public stafement advises that because there is so little scientific peer veviewed evidence
available,”

1. A precauntionary approach should be taken.

The importance of the point that a precautionary approach should be taken is very significant when
one examines the court judgement (attachment 4) recently made in the South Australian Environment
Cowt where they referred to “The Precautionary Principle™ .

The Honourable Judge Costello stated: (page 24)

“Ihis principle dictates that measures lo prevent or forestall damage (in this case human health)
should not be postponed , merely because of the lack of full scientific certainty as fo the need for such
measures”™

He continued:

"It has been said that the application of the principle, and the concomitant need to take precautionary
measures, are triggered by the satisfaction of two conditions precedent or thresholds, namely a threat
of serious or irreversible damage and scientific uncertainty as to that damage”,

: The case for implementing the principle in this Jjudgement was dismissed because of the
headline statement by the NHMRC in the 2010 rapid review which the court considered to have
removed the scientific uncertainty. This case was heard in December 2010 before the senate inquiry
and before the NHMRC held its fornm in June 2011, The cumrent position of the NHMRC as shown
in the email dated 22™ July (attachment 2) that precaution should be shown because of there bein £ S0
little evidence clearly now satisfies the legal need {hat scientific uncerfainty exists,

The second condition needed for the Precautionary Principle to be implemented |, that being
the threat of serious or irreversible damage, is clearly satisfied by the anecdota] evidence presented to
the senate inquiry of people’s health being damaged to such an extent that they felt the need to
remove themselves from the source of injury, Wind Turbines, by leaving their homes.

The need for implementing the Precautionary Principle in regards to the development
application by MHE is in my view clear. I however call on the Kojonup Shire to seek independent
legal advice on this matter.

I am firmly of the view that the minimum guidelines for wind farms {Plamming Bulletin
No. 67 May 2004 ) are far from a precautionary approach, being seven years out of date in an area
where the size, scale and numbers of turbines has grown dramatically since 2004 . The community
members swrounding these facilities deserve nothing less than industry best practice. The
recommendations from the senate inqoiry clearly point to the fact that such a code of best practise has
not yet been settled on.
If the prerequisites for the Precautionary principle are satisfied I believe that the
Kojonup Shire has no option but to tefuse the development application until the scientific uncertainfy
suriounding this issue is removed.

Yours Sincerely

ogj;ﬂnc;:g /
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EXPLICIT CAUTIONARY NOTICE

Medical Director
Dr, Sarah Laurie, BMBS {Flinders)

TO THOSE RESPONSIBLE FOR WIND TURBINE  eoar

Teny Hodgson, AV
Dr, Sarah Laurie, BMSS

SITING DECISIO NS Peter R. Mitchell AM, BChE (Chair)

Kathy Russell, BCom, CA

The Hon. Clive Tadgell, AO

The Hon. Dr. Michael Wooldridge,
B.Sc. MIBMS, MBA

Including Specifically Directors of Wind Developers, Publicly Elected Qfficials
from Federal, State and Local Government, and Bureaucrats in Relevant
Departments

BE ADVISED that, as a result of information gathered from the Waubra Foundation’s
own field research, and from the clinical and acoustic research avajlable
internationally, the following serious medical conditions have been identified in
people living, working, or visiting within 10km of operating wind turbine
developments. The onset of these conditions corresponds directly with the
operation of wind turbines: ' '

e chronic severe sleep deprivation;

o acute hypertensive crises;

s new onset hypertension;

= heartattacks (including Tako Tsubo episodes);

* worsening control of preexisting and previously stable medical problems such
as angina, hypertension (high blood pressure), diabetes, migraines, tinnitus,
depression, and post traumatic stress disorder;

e severe depression, with suicidal ideation;

= development of irreversible memory dysfunction, tinnitus, and hyperacusis.




Other symptoms include those described by Medical Practitioners suchi &s Dr.Amanda
Harry, and Dr Nina Pierpont in her landmark Case Series Crossover Peer Reviewed
Study (submission No 13 to the Australian Federal Senate Inquiry into Rural Wind
Farms) and published in Dr Pierpont’s book entitled “Wind Turbine Syndrome, A
Report on a Natural Experiment”, 2009, published by K-Selected Books, Santa Fe.

These serious health problems were also identified by Australian GP Dr David Iser in
2004. Dr Iser formally notified the Victorian Government of the time after his
patients became unwell following the start up of the Toora wind project. His
warnings were ignored without being properly investigated by the authorities and
politicians.

All this and supportive material has been made available to the Boards of the major
developers, State Ministers for Health and Planning and senior health bureaucrats.
The time for denial, and of using the Clean Energy Council to shoulder the
increasingly difficult task of denying the link between adverse health and operating
wind turbines, is over.

At the Toora and Waubra wind projects, some seriously ill affected residents have
been bought out by the developers; but only after they signed confidentiality
agreements specifically prohibiting them from speaking about their health problems.
This buy-out activity would support a conclusion that developers are aware of the
health problems.

Meanwhile, wind developments have continued, with dévelopers asserting that their
projects meet acceptable standards, and thereby implying that they cannot be causing
health problems.

The Foundation is also concerned that Vibroacoustic Disease, as recorded and
described by Professor Mariana Alves-Pereira's team from Portugal, will develop in
people chronically exposed to wind turbines. The disease has already been identified
in the occupants of a house with levels of infrasound and low frequency noise
identical to levels the Foundation is recording in the homes of affected residents in
Australia. :

The Foundation is aware of over 20 families in Australia who have abandoned their
homes because of serious ill health experienced since the turbines commenced
operating near their homes. Most recently, five households from Waterloo in South
Australia have relocated, where the larger 3 MW turbines have had a devastating




impact on the health of these residents. Some of these people have walked away from
their only financial asset, to live in a shed or a caravan on someone else’s land.

The Foundation notes the mid-2010 advice from the National Health and Medical
Research Council that a “precautionary approach” be followed. We are not aware
that either industry or planning authorities have adopted this exceedingly valuable
and important advice.

The Foundation’s position, as the most technically informed entity in Australia upon
the effects of wind turbines on human health, is this: Until the recommended
studies are completed, developers and planning authorities will be negligent if
human health is damaged as a result of their proceeding with, or allowing to
proceed, further construction and approvals of turbines within 10km of homes. I
Is our advice that proceeding otherwise will result in serious harm to human
health.

We remind those in positions of responsibility for the engineering, investment
and planning decisions about project and turbine siting that their primary
responsibility is to ensure that developments cause no harm to adjacent
residents; and, if there is possibility of any such harm, then the project should be
re-engineered or cancelled, To ignore existing evidence by contin uing the current
practice of siting turbines close to homes is to run the dungerous risk of
breaching a fundamental duty of care, thus attracting grave liability,

The Waubra Foundation, 29 June, 2011
Enquiries: Dr Sarah Laurie, Medical Director, 0439 865 914

Email address: sarah@waubrafoundation.com.an




PO Box 1136
WAUBRA South Melbourne

- Victoria
FOUNDATION Australia 3205

DIRECTORS OF THE WAUBRA FOUNDATION

Peter R. Mitcheli, AM BChE — Chairman

Dr. Sarah Laurie, BMBS (Flinders) — Medical Director
Mr. Tony Hodgson, AM '

Ms. Kathy Russell, BCom, CA

The Hon. Clive Tadgeli, AO

The Hon. Dr. Michael Wooldridge

Brief biographies:

Peter R. Mitchell, AM BChE .
Peter Mitchell is currently a Patron of the Children First Foundation and a Governor of the

Florey Neuroscience Institutes.

He has previously been National President of The Queens Trust for Young Australians (now the
Foundation for Young Australians), President of the National Stroke Foundation and a board
member of the World Wildlife Fund Australia.

During his business life he has heen chairman of various companies listed on the Australian,
New York and London steck exchanges. ‘

Dr. Sarah Laurie, BMBS {Flinders)

FRACGP {awarded 1999, currently lapsed because of inability to keep up
with CME requirements due of family & personal health issues)
FACCRM (awarded 2000, currently Japsed for above reasons)

Clinical Examiner with the RACGP 2000-2002

Member AMA state Council 2001-2002

Locums for Nganampa Health Council (Pitjantjatjara lands)
Pro hono consulting to Aboriginal Health Team, Pt. Pirie
Formation of Mid North Rape & Sexual Assault Service

GP representative, Mental Health Advisory Group




Tony Hodgson, AM

Jointly founded Ferrier Hodgson in 1976 with lan Ferrier. The business grew to be the largest
specialist Corporate Recovery & Insolvency business in Australia with overseas offices. Mr.
Hodgson retired in 20Q0.

He has been Chalrman, Melbourne Port Corporation; Deputy Chairman & Chair Audit
Committee, Tabcorp Holdings Limited; Director & Chair Audit Commitiee, Coles Group Lid.;
Director & Chair Audit Committee, HSBC Bank in Australia.

Currently a member of the Advisory Council at JPMorgan & member of the Advisory Board at
Pact Group Ltd.

Ms. Kathy Russell, BCom. CA

Kathy Russell is Vice President of the Australian Landscape Guardians and is currently employed
by Barwon Health, the Geelong Hospital, as Business Manager Surgical Services. She holds
membership with the Institute of Chartered Accountants.

For the past 3 years Kathy has focused her efforts on gaining recognition for individuals and
communities suffering the health effects of living in close proximity to industrial wind turbines.
The experience of becoming an integral part of these families and communities, both in their
homes and via regular phone contact, both in Australia and abroad, Is the motivation behind
her continued effort in this area.

The Hon. Clive Tadgeli, AO

The Hon. Clive Tadgell, AO was admitted to the Victorian Bar in 1960 and to the New South
Wales Bar in 1963,

Appointed Queen’s Counsel for Victoria in 1974 and for New South Wales in 1979, he served
from 1980 to 1995 as a Judge of the Supreme Court of Victoria and from 1995 to 2001 as a
Judge of the Victorian Court of Appeal.

He held the office of Chancellor of the Anglican Diocese of Melbourne from 1981 to 2007, has
been a Fellow of Trinity College, University of Melbourne, since 1993 and was 3 Senior Visiting
Scholar at Oriel College, University of Oxford in 2001-2.

The Hon. Dr. Michael Wooldridge

Hon. Dr. Michael Wooldridge, B.Sc. MBMS, MBA, {FAMA, HONFRACMA, HonAFPHM, HonlID,
HonD.5c)

Michael Wooldridge is a Professor in the Faculty of Medicine, Nursing and Health Sciences,
Monash University and an Associate Professor in the Faculty of Medicine, University of
Melbourne.

He chairs a number of public and private companies. He also chairs the Ministerial Advisory
Committee on AIDS, Sexual Health and Hepatitis (MACASHH) and is Chair, Neurosciences
Australia.

He was a member of the Australian Parliament from 1987 to 2001 and Commonwealth Minister
for Health from 1996 to 2001.
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From: Roger Bilney [rfbilney@bigpond.com)

Sent: Monday, 18 July 2011 8:23 AM

To: ‘john.mecallum@nhmre.gov.ay'

Subject: Wind Farm Health Policy

importance: High
Roger Bilney
PO Box 88

Kojonup
WA 6395

Phone 0898311657 or moblle 0428341012

Email  fhilney@bigpond.com

Professor John Mc Callum,
Head of Research Translation group.
NH & MRC.

- PearProfessor Mc Callum,

1 write to you as a neighbour of a proposed 150 Mega Watt wind farm consisting of 75
Hurbines in the shires of Kojonup and Broomehill - Tambellup. The development application has been with the
shires since December 2010 hence they are quickly approaching the point at which they will be making a decision on
this project, where the developers are intending to site turbines 1000 metres from some neighbours residences and
100 metres from property fines.

The directors and shareholders of the energy company hoping to develop the proposed
wind farm have assured the two Shire Councils and the local residents there will be no ill effects to human health as
a tebult of operating turbines. The wind company have extensively used the NHMRC ‘s 2010 rapid review statement
“There is eurrently no published scientific evidence to positively link wind turbines with adverse health effects “

Prafessor Mc Callum, | am aware of your statement in the media on ABC television on the
7.30 Report on June 17 2011, is this the current position of the NHMRC and if so how shouid we interpret that

statement.
I am seeking this Information as a matter of urgency to assist the shires in their

delibherations.

Yours Sincerely

Roger Bilney




///40{ mn} <

Roger Bilney
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From: Jennaway, Christopher [Christopher.Jennaway@nhmre.gov.au] on behalf of Tyrbines,
Wind [wind.turbines@nhmrc.gov.au]
Sent: Friday, 22 July 2011 2:37 PM
To: ribiiney@bigpond.com
Subject: RE: Wind Farm Health Policy [No Protective Marking] [SEC=UNCI.ASSIFIED]

UNCLASSIFIED

Dear Roger

Thank you for your emall dated 18 July, to Professor John McCallum, Head, Research Translation Group, regarding
your concerns with the proposed wind farm in your area. Professor McCallum has asked me to reply on his behalf.

The NHMRC Public Statement: Wind Farms and Health was based on a literature review, which at the time, revealed
that there is no scientific evidence of the guality required by NBMRC to link wind farms to adverse health effects.
However, the Public Statement does contain 5 important advisory points that should be considered by anybody

referting to our document,

The public staternent advises that because there is so little scientific, peer reviewed evidence available:
1. a precautionary approach should be taken
research outcomes should continue to be monitored;
wind turbine design standards should be complied with;
site evatuation should occur to minimise potential {mpacts; and
people who believe they are experiencing health problems should consult their Doctor promptly,

R

The Council of the NHMRC has agreed to conduct a systemic approach to review the literature to date. The results
of this revlew will inform any further decision to update our statement.

Yours sincerely

Chris lennaway
Project Officer | Emerging issues
Mationat Health & Medlcal Research Council

UNCLASSIFIED

From: Roger Bilney [maiito:rfbilney@bigpond.com]

Sent: Monday, 18 July 2011 10:22 AM

To: McCallum, John

Subject: Wind Farm Health Policy [Nao Protective Marking]
Importance: High

Roger Bilney
PO Box 88
Kojonup

WA 6385




Phone 0898311657 or mobile 0428341012

Email rfbilney®@bigpond.com

Professor John Mg Callum,
Head of Research Translation group.
NH & MRC,

Dear Professor Mc Callum,

! write to you as a neighbour of a proposed 150 Mega Watt wind farm consisting of 75
turbines in the shires of Kojonup and Broomehill - Tambeliup. The development application has been with the
shires since December 2010 hence they are quickly approaching the point at which they will be making a dedision on
this project, where the developers are intending to site turbines 1000 metres from some neighbours residences and
100 metres from property lines. : '

The directors and shareholders of the energy company hoping to develop the proposed
wind farm have assured the two Shire Councils and the local residents there will be no ill effects to human health as
a result of operating turbines. The wind company have extensively used the NHMRC ‘s 2010 rapid review statemant
“There is currently no published scientific evidence to positively link wind turbines with adverse health effects

Professor Mc Callum, | am aware of your statement in the media on ABC television on the
7.30 Report on June 17 2011, is this the current position of the NHMRC and if so how should we interpret that
statement.

I amn seeking this information as a matter of urgency to assist the shires in their

deiiberations.

Yours Sincerely
Roger Bilney

This message and its attachments may contain legally privileged and/or confidential information, If you are
not the intended recipient, you must not disclose or use the information contained in it. Tf you have received
this e-mail in error, please notify the sender immediately by return e-mail and delete the e-mail. Any content
of this message and its attachments which does not relate to the official business of National Health and
Medical Research Council must be taken not to have been sent or endorsed by National Health and Medical
Research Couneil. No warranty is made that the e-mail or attachment(s) are fice from computer virus or

other defect.

No virus found in this incoming message.
Checked by AVG -~ www.avg.com
Version: 8.0.901/ Virus Database: 271.1,1/3777 - Release Date: 07/21/11 23:13:00
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From: Jennaway, Christopher [Christopher. Jennaway@nhmre.gov.au] on behalf of Turbines,
Wind [wind.turbines@nhmre.gov.ay]

Sent: Tuesday, 26 July 2011 2:23 PM

To: Roger Bilney

Subject: RE: Wind Farm Health Policy [No Protective Marking] [SEC=UNCLASSIFIED]

UNCLASSIFIED

Hi Roger,

Please accept my email as a signed copy, as my details are provided in the signature block at the bottom of the
email. As a Government department employee, this email thread is as goad as a signed, printed version, Please
print this out and provide to the shires. If they feal the need to contact me, they can do so on the details below,

Kind regards,

Chris lennaway
Preject Officer | Emerging Issues
National Health & Medical Research Councli

P02 6217 9000 | f: 02 6217 9035

e : christopher.jennaway@phmre.gov.au | w: www.nhmre.zov.ay

UNCLASSIFIED

From: Roger Bilney [mailto:rfbilney@bigpond.com]
Sent: Monday, 25 July 2011 7:29 AM

To: Turbines, Wind
Subject: RE: Wind Farm Health Policy [No Protective Matking] [SEC=UNCLASSIFIED]

Dear Chris,

Thankyou for your email dated 22 July 2011 confirming that the Public Statement does contain 5 important advisory
points that should be considered by anybody referring to the NHMRC document. Some shires will require a hard copy

and signed by you.
Would you please post a signed copy of your email to me at the following address---

PO Box 88
Kojonup
WA 6395.

Mail into country WA is slow and therefore at your earliest convenience please,

Yours sincerely
Roger Bilney

From: Jennaway, Christopher [mailto:Christopher.]ennaway@nhmrc.gov.au] On Behalf Of Turbines, Wind
Sent: Friday, 22 July 2011 2:37 PM

To: tibilney@bigpond.com
Subject: RE: Wind Farm Health Policy [No Protective Marking] [SEC=UNCLASSIFIED]
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ENVIRONMENT, RESOURCES AND
DEVELOPMENT COURT OF SOUTH
AUSTRALIA

PALTRIDGE & ORS v DISTRICT COUNCIL OF GRANT &
ANOCR

[2011] SAERDC 23
Judgment of His Horour Judge Costello, Commissioner Mosel and Commissioney Agnew

17 June 2011

ENVIRONMENT AND PLANNING - ENVIRONMENTAL PLANNING -
DEVELOPMENT CONTROL

Appeal against grant of devclopment plan consent to a proposed wind farm - whether non-
complying or hypothetical development - meanings of "appropriate loestions;™ "minimise” and
“zome prevalence statement” in Development Plan considered - planning assessment particularly
regarding noise, infrasound, health offects and visual amenity - the introduction of 46 wind
turbines into the locality will detract from the existing character and lovel of visnal amenity fo an
unacceptable degree. Appeal upheld - Conneil decision reversed,

Development Act 1993; Development Regulations 2008, Climate Change arid Greenhouse
Emisslons Reduction Aci 2007, veferred to,

Taralga Landscape Guardians Ine v Minister for Planning and Anor (2007) 161 LGERA 1; Quinn

and Ors v Regional Councll of Goyder and dnor [2010] SAERDC 63; City of Mitcham v

Freclman and Ors (1999} 74 SASR 56; St Aun's College Ine v The Corporation of the City of
Adelaide and Renton (1999) SASC 479, Telstra Corporation Lid v Corperation of the City of
Mitcharm (2001) 79 SASR 509; Hassenv Disirict Council of Murray Bridge and Onsoy (1984) 35

SASR. 448; Rowe v Lindner (2006) SASC 176; Ciiy of Burnside v City Aparéments f2004] SASC

294 ; Oxley County District Council v Mackay River Disirict County Council (1963) 65 SR QI5W)

13; Tuna Boat Owners Association of SA Inc v Development Assessment Commission 20003 77

First Appellant: RICHARD PALTRIDGE ~ Counsel: MR G MANOS - Soliciter: BOTTEN LEVINSON
Second Appellant: THOMAS PALTRIDGE  Counsel: MR G MANOS - Soficitor: BOTTEN LEVINSON
Third Appellant; LOUISE PALTRIDGE Comnsel: MR G MANOS - Solicitor: BOTTEN LEVINSON
First Respondent: DISTRICT COUNCIL OF GRANT Counsel: MR P PSALTIS - Solicifor:

NORMAN WATERHOUSE
Second Respondent: ACCIONA ENFRGY OCEANIA PTY LTD Counsel: MR 8 HENRY SC - Solicitor:

THOMSON PLAYFORD CUTLERS

Hearing Datefs: 25/10/2010 to 29/10/2010, 02/11/2010 to 03/11/2010, 13/01/2011 to 17/01/3011, 24/02/2011 to
25/02/2011

File No/s: R1-10-106

B




-

SASR 369, 373; Telstra Corporation Ltd v Hornshy Shire Council (2000) 146 LGERA 10,
considered,




PALTRIDGE & ORS v DISTRICT COUNCIL OF GRANT & ANOR
[2011] SAERDC 23

THE COURT DELIVERED THE FOLLOWING JUDGMENT:

The Appeal

This appeal relates to a proposal, by Acciona Epetgy Oceania Piy Lid
(¥Acciona®), for approval to construct a wind farm, on land comprising 15
private land holdings, situated some 1.5 kilomeires east of the township of
Allendale East and approximately 18 kilometres to the south of Mt Gambier.
The site of the proposed development (“the subject land™) will cover an area of

about 10.7 lun2.

The proposal, which was processed by the District Council of Grant (“the
Council”) as a Category 3 development, attracted four representations.

The appeal was heard in October and November 2010 and January and
February 2011. The Court took a view of the subject land and the land
surrounding it, fogether with the townships of Allendale Fast and Port
MacDonnell, the latter being approximately 7 kilometres to the south west of the
subject land. In addition, the Court viewed two other wind facm developments
(namely the Lake Bonney and Canunda wind farms) approximately
40 kilometres to the north-west of the subject land.

Mr Manos appeared as counsel for the appellants, with Mr Psaltis for the
Council and Mr Henry SC for Acciona. On behalf of the appellants, the Court
heard expert evidence from Mr Batge, a town planner, Mr Heseltine, a landscape
architect,” Mir Huson, a physicist specialising in acoustics, Mr Gerner, a spatial
consultant, and Dr Laurie, a medical practitioner. Two of the appellants,
Mr Thomas and Mr Richard Palividge gave evidence as well as Mr Quinn,
Mr Stepnell and Ms Godfiey, all of whom had lived near existing wind farms in
cither South Austraiia or Victoria and Mr Manning whose wife owns property
nearby to and south of the subject land.

Mr McEvoy, a town planner gave evidence in the Council’s case. In
addition, Mr Psaltis tendered two volumes of copy documents.!

In Acciona’s case Ms Nolan, a town planner, Mr Keates, a landscape
architeot, Mr Tumbull, an acoustic engineer, Mr Maundet, a computer simulation
specialist and Professor Wittert, a physician with o particular interest in
epidemiology, gave expert evidence. The Court also received, without objection,
an expert report from Mr White, a wind power engineer.

! Exhibit R1 - Book of Documenis (Volnmes 1 & 2).
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ERDC No. 106 of 2010

The Development Preposal
The development proposal comprises the following elements:

e 46 wind turbines, each with a tower height of 80 metres, a base footing 16 x
16 metres and a hard standing area of 25 x 40 metres upon which to mount
a crane for the erection and maintenance of each turbine;

e 2 turbine blades, for each turbine, of 41 metres in length resulting in a total
diameter of 82 metres;

¢  access fracks, consiructed of rubble, to the site of each turbine. These
tracks are to be 5.5-6 metres wide with a 3% grade;

e  underground and overhead electricity cabling infrasteucture;
e three 80 metre high wind monitoring masts;

o an electricity sub-station, between two of the turbines, in a compound
measuring 26.3 x 45 metres; and

s a l3ZkV sub-station and 132kV switching station with dimensions of 33.5 x
45 metres.

Although not part of the current matter under appeal, the proposal will
require the installation of overhead power line infiastructure, including 21 metre
high Stobie peles, to connect the wind farm to the electricity grid at a sub-station
approximately 9 kilomettes north of Mount Gambier. The Court accepts that
such a connection will be necessary in order for the wind farta to be utilised but

that it is not part of the cutrent proposal.?

The Parties

The appellants are members of a local farming famijly (father, son and
daughter-in-law) who own and farm dairy catile on several parcels of land fo the
south and east of the proposed wind farm.

Mr Richard Paltridge owns and occupies a single-storey dwelling, on an
allotment (called Glenorleigh) located approximately 870 metres® to the south-
east of proposed tutbine 31, as shown on a “Wind Farm Layout” map which,
forms part of Exhibit A.

Approximately 400 meires to the north of this dwelling is the Glenorleigh
dairy, where a herd, of approximately 700 dairy cows, is milked cach day. The

? The Court understands that it s anticipated thet this infrastructure will be instatlod by an entity known
as Electranet pursuant to a scparate mechanism in Section 49A of the Development Act 1993 (“the
Act") for the assessment of electricity infrastructure, This issue is dealt with in more detail in relation

to the issne of hypothetieal development.
*  Exhibit P - Statement of Mr Tusnbull p 4 - Distance caloulated by Mr Turnbull for Residence 160.
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ERDC No, 106 of 2016
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appellants have approval for the construction of a new fully-automated dairy
adjacent to the existing dairy.

Mr Thomas and Mis Louise Paltridge own and occupy a single-storey
dwelling on a property called Nellybrook. The house on this property is situated
some 3.9 kilometres south-west of proposed turbine 46 and 4.3 kilometres south-
east of proposed turbine 30 as shown on the “Wind Farm Layout” map. Adjacent
to Nellybrook, and to its east, the appellants own and operate another dairy

property called Elandra.

Finally, the appellants own and lease a property, called Carenya, which is
situated approximately 1 kilomette to the south of proposed turbine 47 on the

“Wind Farm Layout” map,

Acciona is part of a group of companies, originating in Spain, with
considerable experience in the renewable energy sector. It is involved in the
operation of over 250 wind farms worldwide. H has operated in Australia since
2002 and has built two wind farms, which are currently operating at Waubra,
near Ballarat in Victoria and Cathedral Rocks in South Australia,

The Locality

A locality, for the proposed development, is difficult to define with any
degree of precision, not only because of the combined height of the turbine
towers and blades (approximately 120 metres) but also because the overall area
to be covered by the turbines (allowing for spacing between turbines) stretches
about 8.7 kilometres from east to west and 3 kilometres fromt north to south.

In her report, Ms Nolan adopied a locality extending some 15-20 kilometres
around the site based, in part, upon the extent to which, from various positions
and with varying degrees of clarity, elements of the proposal may be visible. We
are content to adopt this area for the purposes of the general locality.

Ms Nolan described the locality, and the prominent features/elements
within it, in the following way:
5.2 Within this locality I note the following feaiures/elements;

Mount Gambier proper to the north (some 17kms) and its associated town
developmeni/activitiss;

Mount Shank (just over 4km to the north), an extinet volcano/cone extending some
80m above the surronnding land;

Allendale East 'Township (1.6km, at its closest point to turbine number 3). to the
west comprising a population of some 300 persans, local school and limited range

of ancillary developments/activities;

Port MacDonnell (some 7km to the south west) — a small coastal fishing-based
town with boating/towrism/seafood focus;
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coastal aress to the south eomprising water-fronting dwellings and “shacks” at
relatively low deusities;

forestry plantations to the quite immediate north east;

the exposed coastal area of Cape Northwmberland including bay views, cliff
formations and coastal vegetation;

various smaller Conservation Parks including wetlands, native vegetation areas and
caves/sinkholes which are provided with modest tourist amenities.

5.3 Topographically, this locality features the undulating grazing lands exhibited on
the subject land, with flatter land 1o the south and more dominant (though not
significantly so) ridgelines of the original dunal system to the notth falling to flatter
land from which Mouns Shank and Mount Gambier rise. The more immediate
locality in particular comprises a farge area of land under itrigation via cenire pivot
—a pattern which is most obvious on aerial photography.

54 The primary road network running through this locality includes the Port
MacDonnell Road (also referred to as Riddoch Highway)/Bay Road (north/south)
and Sewarts Rd/Bones Rd/Barls Cave East Rd {eastfwest). The remaining road
network functions very much at a local level, as indeed I expect do most roads
other than the Port MacDonnell Road.

5.5 The landscape is highly modified and presents as a “productive” farming
environment, ¥ comprises fertile land and rainfall (supplemented by irrigation)
yielding high (relatively speaking) stocking rates. The presence of cows dominates
the rural scene. It is, to my eye, pleasant — particularly when the land is ush and
groen. It is somewhat repetitions in its similarity and form — this similarity is
broken by isolated dwellings and farm buildings, “house” landscaping, industrial
style dairy operations and quite exfensive on-site access roads and fenced cattle
taces vsed fo walk cows to their respective daiies (I suspect many of these conld
well be unmade public roads).*

We consider Ms Nolen’s opinion expressed in 5.5 above to be saying,
amongst other things, that the character of the locality reflects that which is
described in Objective 1 for the Primary Indusiry Zone (below) as a “pleasant
rural landscape”. That is an opinion supported by the evidence of Mr Batge
(which we accept) which is in the following terms®:

The predominant charactor of the arca is rural, primarily covered with grazing pastures
with only scattored vegetation and substantial areas devoted to foresiry, In my
assessment, the area in which the wind farm is proposed does possess the kind of
characioristios of the “existing pleasant rural landscape” as described i the provisions of

the Primary Industry Zone,

4 Exhibit BB - Statement of Ms Nolan pp 5-6.
5 Bxhibit A3 - Statement of Mr Batgo p 5,




19

20

2

22

ERDC No. 106 of 2010
3

To the extent that the proposed wind turbines would appear as new
elements in the locality’s landscape, we also note and agtee with the following
observations by Mr Batge®;

There are few legible vertical elements in the landscape of any significant seale, There s
a lack of tall manmade structures or tall trees with the majority of the Iand in the locality
comprising pastures with widely scattered small stands of low trees, predominantly along
voads and tracks. Predominantly the earth and sky meet with minimal or no interruption
from cither tall timber or existing manmade structures of any significance. There is an
occasional farm windmill and water tank used to pump water for livestock but these are
minor and insignificant elements within the landscape. 1 also observed a small number of
Stobie poles on the horizon to the north-east from Nelly Brook which on closer inspection

appear to be in the order of 8 m in height.

Also, from our observations on the view, our consideration of the opinions
expressed above and our examination of the various plans and photographs
tendered during the course of the hearing, we consider the following to be
relevant in the assessment, Unlike some large and sparsely populated arcas
found in rural and farming communities clsewhere in the State, the farming
enterprises within and adjacent the locality are numerous and, speaking in
relative tetms, modest in size. Having said that, we do not challenge the text that
follows Objective 1 which suggests that the Zone “exhibits large land holdings™.
We make this observation in relative terms but the facts speak for themselves, In
this part of the Zone, within a distance of 2 km from the nearest turbine” there are
numerous parcels of land, many dwellings®, the township of Allendale East and 2
reasonably extensive rural road networlk.

The Development Plan

At the time of the lodgement of the Development Application (1 October
2009), the relevant Development Plan was the District Council of Grant
Development Plan c¢onsolidated on 16 October 2008.

In this consolidation, the subject land is in the Primary Industry Zone which
relevantly provides as follows:

Objective 1: A Zone primarily for general farming, horticulture and commercial
forestry which retains the existing pleasant rural landscape,

The Primary Industry Zone contains broadacre favming units and exhibits large land
holdings which reflect the agricultural and pastoral activities associated with the high
level of crop and livestock production of the region, It should contain land holdings of
various sizes which promote the continuation of these activities and which retain the
farming, horticultural and forestry production exhibited throughout the Primary Industry

Zono,

S Exhibit A3 - Staternent of Mr Baige p 5.

7 Bxhibit A13 - Plan aftached to Email from Mr Gerner dated 25 October 2010.
®  Ses, for example, Exhibit P - Statement of My Turnbull p 4 where Mr Tumbull lists 34 dwellings

within approximately 1.7 km of the nearest turbine,
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This zone should be retained principally for farming, horticulture and commercial
forestry to mainfain the rural landscape and promote primary agricultural

production.

Dwellings and other buildings intended for human habitation should not be
established on allotments created in accordance with the zone Principle of
Development Control munbsred 5(d), unless:

(a)

(b)

(e)

@

(&)

®

()

the atlotment is used for horticultural production and is af least 20.0
hectares in area;

the allotment has been continmally wsed for primaty production
purposes for a period of not less than twelve months;

substantial investment in horticulture production has oceurred;

the dwelling and eny assvciated development, inclnding driveways,
located so as not to prejudice the use of the allotment and swrounding
properties for horticultural and primary production;

the siting, desipn and appearance of the development is compatible
with the rural character of the area;

the planning authority is safisfied that the development will not give
risc to demands for additional urban services; and

adverse impacts on the dwelling in terms of potential conflicts with
horticultural and primary production activities on surrounding
allotments are minimised, where:

(i} a minimum set-back distance of 50 metres is provided
between the road and dwelling;

(i) A minimum sepavation distanice of 75 metres is provided
between the dwelling and adjoining properties io the side
and rear;

(i) planted buffer aveas ave provided and maintained for
shade, shelter, windbresks and visual separation from
horticultural and primary produclion activities on
adjoining properties; and

(iv} ancillary outbuildings are clustered in close proximity to
the dwelling,

Farming in the form of land based aquaculiure should:
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{¢) minimise visual impact by the use of low profile structures that are limited in
size and number,

Development in the zone should not lead to:

(a) visual impairment of the rural landscape through the proliferation of
buildings and structures;

(b) detrimental impact on genuine agricultural activities;

Buildings associated or used with an industry or infensive animal kesping should
be set-back & mininmum of 100 metres fiom any road.

Towist oriented development associated with Mount Schank should be sensitively
sited 50 as pot to detract from or destroy the natural beauty or the form of Mount

Schank,

The design and siting of buildings and structures should ensure that the natural
character and beauty of the area is maintained. In particular, unnecessasy removal
of natural vegetation, obtrusive excavations, or filling, should be avoided, and
buildings and structures should not spoil views from public roads.’

23 While the Development Plan contains many other relevant Objectives and
Principles of Development Control (to which we were referred and had regard)
particular emphasis, for obvious reasons, was laid on those provisions in the Plan

dealing with Renewable Energy:

Renewable Energy:

Objective 44; The development of renewable energy facilities, such as wind and

biomass energy facilitics, in appropriate locations.

Objective 45: Renewable cnergy facilitics located, sited, designed and operated to

avoid or minimise adverse impacts and maximise positive impacts on
the environment, local community and the State.™

Renewable Bnergy:

Principle 196; Renewabls encrgy facilities, including wind farms, should be located,

sited, designed and operated in 2 manner which avoids or minimises
adverse impacts and maximises positive impacts on the environment,
focal community and the State.

®  Developnient Plan - Grant (D.C.} pp 99-103.
I Development Plan « Grant (D.C.) p 11,
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Principle 197: Renowable energy facilities, including wind farms, and ancillary
developments should be located in arcas that maximise efficient

generation and supply of eleciricity.

Principle 198: Renewable energy facilities, including wind farms, and anciliary
development such as substations, maintenance sheds, acoess roads and
contiecting power-lines (including to the National Efectvicity Grid)
should be located, sited, designed and operated in a manner which:

(a) aveoids or minimises detracting from the character, landscape
quality, visual significance or amenity of the area;

(b) utilises elements of the landscape, materials and finishes to
minimige visual impact;

(c) avoids or minimises adverse impact on areas of native
vegetation, conservation, envivonmental, geological, fourism or
buiit or naturai heritage significance;

(d) does not impact on the safety of water or air fransport and the
operation of ports, airfields and designated landing strips;

(e) avoids or minimises wuisance or hazard to nearby property
owners/oceupiers, road users and wildlife by way of:

(i) shadowing, flickering, reflection and blade glint impacts;
(i) noise;

(iti) interference to television and radio signals;

(iv) modification fo vegetation, soils and habitats; and

(v) bird and bat strike.!!

These provisions were inserted into the Development Plan by the Wind
Farms Ministerial Plan Amendment Report (“Ministerial PAR™) of July 2003.
Similar provisions have been introduced into Development Plans across the
State. According to Ms Nolan’s evidence, which we accept, there are no
Development Plans in South Australia which direct the siting of wind farms into
specific zopes. Rather, as in this Development Plan, renewable energy
provisions are found in the Plans’ general provisions, for considesation on merit,
or, as this Plan puts it, “in appropriate locations”.

Assessment Approach and the Role of the Development Plan

Prior to embarking upon a consideration of this issue, we acknowledge that
the issues in this appeal, like others, do not exist for consideration in a legal and
policy vacuum. It has elsewhere been observed that:

' Pevelopment Plan - Graut (D.C.) pp 65-66,
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The insestion of wind turbines into a non-industrial landscape is perceived by many as a
tadical change which confronis their present reality. However thase perceptions come in
differing hues. To residents, such as members of Tatalga Landscape Guardians Inc {the
Guardians), the change is stark and negative, It would represent a blight and the
condrontation is with their enjoyment of their rural setting,

To others, however, the change is positive. It would represent an opportunity to shift
from the societal dependence on high emission fuels to renewable energy sources. For
them, the confrontation is beneficial — being one much needed step in policy seftings
confronting carhon emissions and global warming, ™

The Government in South Australia has sought, in part, to address some of
these issues in the Climate Change and Greenhouse Emissions Reduction Act
2007. Nevertheless, as this Cout has previously recognised, our focus, in this
assessment when considering planning policy in South Australia, must be
directed fo the relevant Development Plan.? '

Our task is to assess the proposed development against the relevant
provisions of the Development Plan, and general planning principles, and to
decide, in light of that assessment, whether to confirm, vary or reverse the
Counecil’s decision to grant development consent to the proposal.*

It is important to note, in this context, that the Development Plan is not to
be consirned like a statute.”” It is a planning document, couched in the language
of planning objectives and principles, rather than that of legal obligation, It uses
language appropriate to the expressions of goals and guiding principles rather
than the expression of legal mandates.

Tssnes for Determination
The issues which fall for determination in this appeal involve;

(a) the interpretation of this Development Plan, and particular expressions
within it;

(b) a hypothetical development;

{¢) anon-complying development;

(d) efficient energy generation;

(¢) noise;

(H infrasound;

(g) wvisual amenity;

(i) health and the precautionary principle;

(i) shadow flicker, reflection and blade glint;

(i) eclectromagnetic interference with telecommunications; and

(k) impacton flora and fauna.

" Taralga Landscape Guardians Inc v Minister for Planning and Anor (2007) 161 LGERA 1, at para 1.
B Quinn and Ors v Reglonal Council of Goyder and Avor [2010] SAERDC 63.

¥ City of Mitcham v Freclman and Ors (1999) 74 SASR 56.

5 St Ann's College Inev The Corporation of the City of Adeluide and Renton [1999] SASC 479,

% Telstra Corporation Ltd v Corporation of the City of Mitcham (2001) 79 SASR 509,
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Interpretation of the Development Plan
“Zone Prevalence Statement” (ZPS)

In the “Introduetion” section of the Plan if is said that ... “lo the extent of
any inconsistencies between the Council-wide provisions and the Zone

provisions, the Zone provisions will prevail”."”

The Renewable Energy provisions (Objectives 44 and 45 and Principles
196-198) are found in the Council-wide provisions., As we have said, the subject
land is situated within the Primary Industry Zone. There are no provisions in the
Zone which specifically deal with renewable energy in general or wind-farms in

particular,

On behalf of the appellants and relying on the ZPS, Mr Manos argued that,
when propetly consirued, the Renewable Energy provisions must be read, in
conjunction with but subservient to, the Primary Indusiry Zone provisions.

On behalf of Acciona, Mr Henry SC submitted thai the ZPS was no more
than a restatement of the general rule, that, in interpreting Development Plans,
where inconsistency arises, the specific prevails over the general.® Furthermore,
he argued thaet, as the ZP8S pre-dated the Ministerial PAR which introduced the
Renewable Energy provisions, the role and application of such a Statement
requires careful consideration. It would be “inconceivable,” he said, that this
Statement could effectively “frump” and therefore “pur at nought” the renewable
energy policy as expressed in Objectives 44 and 45 and Principles 196-198,

We acknowledge that the Plan is to be read as a whole” and that the ZPS is
but one part of the Plan. Nevertheless, it remains as a clear statement of
approach by the authors of this Plan.

In the event that there existed a clear and subsiantive inconsistency between
the Zone provisions and the Renewable Energy provisions, we are of the view
that the Zone provisions would have to prevail, even if that lead fo a conclusion
that a proposal such as this must be rejecied.

However, on a closer reading of the respective provisions, we do not see
any such meaningfil inconsistency, Although, in relation to matters of visual
amenity in particular, the Plan has used a different wording in the Council wide
provisions, from that in the Zone (cf Council wide Principles 196 and 198(2)
with Zone Principles 11 and 26} we regard this as nothing more than different
ways of saying the same thing, i.e. a requirement for all kinds of development io
preserve and maintain existing visual amenity or the “pleasant rural landscape”,

referred to in Objective 1 for the Zone.

Y Development Plan - Grant (D.C.) p 6.
8 Hassen v District Council of Marray Bridge ond Onsoy (1984) 35 SASR 448,

1% Rowe v Lindner (2006) SASC 176 at para 79.
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“Appropriate Locatlons™

Objective 44 speaks of Renewable Energy facilities "“in appropriate
locations”, Although, in general, it could be said that a location will be an
appropriate Jocation, within the meaning of the Plan, if i is located in an area that
(to use the words of Principle 197) “maximises efficient generation and supply of
electricify” we think that this is only one of the criteria by which the
appropriateness of a location is o be assessed.

Efficiency in eleciricity generation certainly addresses this concept at a
macro-level but a proposal will not be “appropriately located” if it does notf
satisfy the requirements set out in Principle 198 which focus attention on mattess

at a more local level.

“Minimise”

In Principles 196 and 198, the Plan divects that facilities such as wind-
farms, should be located, sited, designed and operated in a way which “avoids or
minimises” adveise impacts on, inter alia, the environment and/or character and
amenity of the area in and around the subject land (our underlining).

In a not dissimilar confext, the Supreme Court has said that:

.. such terminology (that is the use of “minimise” and like expressions) is found in many
provisions of the Plan. Such language calls for a planning authority to consider the
relevant aspect of the proposed development (bushfire risk, obfrusiveness, the amount of
excavation), the extent of or the impact of the relevant aspect, and whether the proposal
has been developed in a manner that will contain or reduce the relovant aspect to an
acceptable level, having regard to the relevant Objectives and Principles of the Plan®

We respectfully adopt these observations and, in so doing, reject any
argument that the phrase “avoids or minimises®, is other than disjunctive or that
the word “avoids™ colours the word “minimises” so as fo impose a higher
standard than that of a containment to the “acceptable lovel” referred to above.

Hypothetical B)évello;pmemt

The appellanis argued that the proposal was hypothetical because Acciona
had not secured binding arrangements over all the land necessary to enable the
final development to proceed. In particular, no approval has been sought, let
alone obtained, for the overhead cabling and associafed infrastructure necessary
to connect the wind farm to the “national grid”. As we have said, that connection
point is located away from the site, some 9 kilometres north of Mount Gambier.

In response, Acciona indicated that, whereas at one point in tims, this
component was part of the development for which it sought approval, it is no
fonger seeking a consent for this part of the development.

® City of Burnside v City Apartments [2004] SASC 294 at para 35.
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'‘We were informed that any consent for this cabling and infrastructure will
bs the responsibility of Electranef, a regulated Transmission Network Service
Provider, which owns and manages the South Australian transmission system in
the National Electricity Market. As a prescribed person, for the purposes of
s 49A of the Act, it will seck approval, for this part of the proposal, from the
Development Assessment Commission in accordance with that section.

Accordingly, as it is not part of this proposal, but merely another consent,
which will need to be obtained (albeit by another entity) before this proposal can
proceed, Acciona submits that there is nothing hypothetical about its proposal.

We agree with this submission. The mere fact that ofher consents need fo
be obtained, prior to a development proceeding, does not render the development
inherently hypothetical.

Having said that, had we been satisfied, by credible evidence, that there was
no reasonable prospect of Electranet gefting a consent to its application under
s 494, our attitude might have been different. As no such evidence was led,
there is sitply no basis for us to conclude that the development cantiot or will
not proceed. We therefore reject the notion that this development can be

categorised as hypothetical.

Non-Complying Development

The appellants also submiited that the proposed development is for a
non~complying development, namecly a general industry. This form of
development is included in the list of non-complying developments in the
Primary Industry Zone.

The Developmeni Regulations 2008 (“the Regulations™) include “gencral
industry” as an “industry” and define “industry” as the “carrying om, in the
course of a trade or business, of any process ... for or incidental to the making of
any article ...”.** We were referred by the appellants to a decision in New South
Wales where the Court held that electricity is a form of matter.® Put simply, the
appellants’ argument was that if “electricity” is “maiter” and “matter” is a
“thing”, then “matter” is an “article” because a “thing” is “an article”. As the end
product of the operation of a wind farm is the creation of electricity, the wind
farm process must (so it was said) be one which is “for or incidental fo the
making of an article” and therefore an “industry”.

‘We do not agree. When the Court in Oxley, spoke of electricity as a form
of “matter” we think it was using the word “matter”, in the broadest sense, to
encoppass a substance or substances of which objects are composed, such that
almost anything would fulfil the description of maiter. In conirast, we would

2t peyelopment Plan - Grant (D.C.) pp 105-106.
22 Deyelopment Regulations 2008 Schedule 1.
2 Oxley County District Councll v Mackay River District County Council (1963) 65 SR (NSW) 13.
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view the process of making an article in the definition of “industry” to
confemplate and be limited to the production of something physical or tangible.

Accordingly, we do not regard the operation of a wind farm, where the
activity in question is the conversion of wind energy into electrical energy, to be
“caught” by the definition in the Regulations.

As such, the proposal is nof for a non-complying development and has been
correctly dealt with by the Couneil.

Tssues for Planning Assessment

Efficient Energy Generation

We received, without objection, a statemeent from Mr Graham White, an
engineer with 25 years in energy plan analysis, 15 of which have involved wind
farm design. Mr White compared the proposed wind farm at Allendale East with
46 other proposed and/or operating wind farms around Australia. He concluded
thai the proposed wind farm ranked 15 out of 47 in ferms of its productivity and
that it was located in an area that compares favourably with other Australian
projects in terms of efficient generation of electricity by a wind farm.®

We accept Mr White’s evidence and conclude that, in primary locational
terms, the site for the proposed development is appropriate.

Noise

As we have already observed, the issue of noise (with respect to facilities
such as wind farms) is specifically referred to in Principle 198(e)(ii) which
requires a wind farm to be located, designed and operated in a manner which
avoids or minimises nuisance or hazard to nearby property owners/occupiers,
road users and wild life.

The issue of noise was comprehensively dealt with by this Court in Quinn,
In that case, the Development Plan required that proposed developments comply
with the relevant provisions of the current Environment Protection (Noise) Policy
and, by extension, the relevant Wind Farms Environmental Noise Guidelines.
Although there is no such requirement in this Development Plan the Coust’s
analysis in Quinn is relevant to this Court’s consideration,

The Court said:

There was an argument as fo which set of Wind Farims Environmental Noise Guidelines
should be applied to the proposed wind farm with reference to PDC 7(c) of the Interface
between Land Uses seciipn of the Development Plan, The Environment Protection
Authority (“the EPA”) issued a set of Wind Farms Environmental Noise Guidelines in
2003 (“the 2003 Guidelines”). A review of those guidelines then took place between
2005 and 2009, which resulted in the generation and publication by the EPA of the Wind

 Fxhibit R - Statement of Mr White pp 6-8.
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Farms Environmental Noise Guidelines (inferim) 2007 (“the interlm 2007 Guidelines”)
and the Wind Farms Environmental Noise Guidelines 2009 (“the 2009 Guidelines”),
From time to time during that review, the EPA communicated with various expert
acoustic enginears, including Mr Turnbull, in relation to the guidelines.

... Whilst we have determined that the reference in the Development Plan is to the 2003
Guidelines, we will also consider the 2009 Guidelines on the basis that they represent a
current school of thought upon the best way of assessing the noise impacts of a wind
farm. We bear in mind that the assessment of noise impacts is not confined to
compliance with any particular standard, but needs to address amenity. We note that
Mr Turnbull and Professor Hansen, who are both expert acoustic engincers, considered
that the 2009 Guidelines wete the most appropriato Guidelines to use ®

58 We respectfully agree with and adopt this analysis. In particular and in the
absence of any reference, in this Plan, to any Environment Protection (Noise)
Policy we propose to have regard to the 2009 Guidelines® as the most up-to-date
thinking, in South Ausiralia, on the best way to assess the noise impacts of a

wind farm.

59 On this issue, the Court heard expert evidence from Mr Turnbull, on behalf
of Acciona, and Mr Huson, & physicist with extensive ¢xperience as a noise and
vibration consultant, on behalf of the appellants.

60 In his analysis, Mr Turnbull identified 34 residences which varied, in
distance to a turbine closest to their respective houses, from 736 mefres to

16635 metres.

61 Of these 34, there were 6 landholders of residences who had reached a
financial arrangement with Acciona and could therefore be said to have a
financial interest in the project.” The 2009 Guidelines are not intended to apply
to such landowners who are assumed to have entered into their arrangements
with a proper understanding of the potential impacts. Sufficient compliance with
the Guidelines is achieved if the noise level does not result in sleep disturbance,

62 For landowners who have no financial interest in a project the 2009
Guidelines state:

The predicted equivalent noise level (LAcq,10), adjusted for fonality in accordance with
these guidelines, should not exceed:

» 35 dB(A) at relevant receivers in localities which are primarily intended for Tural
living, or

o 40 dB(A) at velevant receivers in localities in other zones, or

e  The background noise (Lase, 10) by more than 5 dB(A),

3 Ouing at paras 68 and 75,
3 Fxhibit D - EPA Windfarms Environmental Noise Guidelines.
T Exhibit P ~ Statement of Mr Tumbull p 4 - Residences identified were 143, 144, 155, 159, 163 and

164.




63

63

66

&7

ERDC No. 106 of 2010
15

whichever is the greater, at all relevant receivers for wind speed from cut-in {o rated
power of the WI'G and each infeger wind speed in between 2

As the subject land and the surrounding residences are situated wholly
within a Primary Industry Zone, the resultant noise level, which should not be
exceeded, is the higher of 40 dB(A) or 5 dB(A) above the measured background

noise leve],

In order to make a prediction, as to whether the noise levels fiom this
proposal would be within acceptable lmits, Mr Tumbull first measured the
background noise levels at the various residences. Next, he sought to determine
the sound power level produced by each of the proposed turbines and then to use
a noise propagation model. The model which he chose uses the sound power
levels of each turbine in conjunction with inputs such as topography, turbine
layout, wind speed, wind direction and type of ground.

Sound power levels for an individual turbine are determined by the
measurement of noise from the turbine in accordance with International Standard
IEC 61400-11, “Wind furbine generator systems — Part 11; Acoustic noise
measurement fechniques™? In accordance with that Standard, sound power
levels are determined by measuring noise levels relatively close to an individual
turbine, so that the noise from other sources can be excluded,

After using the aforementioned Standard to arrive at his sound power
levels, Mr Turnbull then proceeded to predict the noise from the wind farm using
the International Standard 180 9613-2 noise model® This model is endorsed in
the 2009 Guidelines and is (he said) widely accepted as an appropriate noise
propagation model for the assessment of wind farms, wheqt appropriate inputs are
used. He based his assessment on the following inputs:

e 10°C in temperature

e 70% relative humidity

s  50% acoustically hard ground and 50% acoustically soft ground
e Receiver height of 4 m above ground

¢ Barier attenuation of no greater than 2 dB(A)

Although these inpuis differed (albeif marginally) from some of the inputs
mentioned in the Guidelines, Mr Turnbull felt that they were the most up-to-date

% Exhibit P - Stateraent of Mr Turnbull p 6.
» Rxhibit C - International Standard SO 61400-11.
* Bxhibit B ~ International Standard IS0 9613-2: Attenuation of Sound during Propagation Qutdoors -

Part 2 General Method of Calculation.
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and reliable inputs, having been endorsed, as recently as 2009, by a group of UK
acoustic experts.”

Based upon this modelling, Mr Turnbulf concluded that the noise from the
wind fatm is predicted to achieve the requirements of the 2009 Guidelines at all

residences.”

Furthetmore, it was Mr Turnbull’s view that his predicted noise levels were,
in fact, conservative by reason of a number of factors. These included the fact
that his model took into account wind direction by assuming that all receivers are
down wind of all noise sources, i.e. it assumes that the wind is blowing in all
directions from all sources at the same time. This, he said, is both an unrealistic

and a conservative assumption.”

He also used an input of 50% hard ground and 50% soft ground whereas the
ISO madel required, only, that acoustically-soft ground be used. Acoustically

soft ground has greater attenuation effects.

Finally Mr Turnbull indicaicd that he had taken post-measurements at an
existing wind farm which verified the accuracy of his predictions using this

model.?

Mr Huson used a different model from the one used by Mr Turnbull. He
used a model known as the Environmental Noise Model (ENM) because, he said,
unlike the ISO 9613-2 used by Mr Turnbull, the ENM allowed for the inclusion
of wind speed and direction and provided for an assessment of ground absorption

effects.

In cross-examination, M Huson accepted thai some of his criticisms, of the
so-called shortcomings of the ISO model, were not justified.® Mote importantly,
he was also forced to concede that the authors of the ENM model had issued a
Technical Note stating that the ENM had a propensity to predict unusually high
noise levels for this fype of noise. In the Technical Note, the authors
tecommended that, when using the ENM, a coirection needed to be applied to
wind speeds for sources having a height greater than 10 metres.”? When the
contents of the Technical Note were drawn to Mr Huson’s attention, he accepted
that he had based his predictions on the ENM without making the correction
recommended in the Technical Note.” He also accepted that use of the ENM
(without factoring in the recommended correction) would not give either an

31 Tnstitute of Accoustics Vol 34 No 2 March/April 2009 “Prediction and Assessment af Wind Turbine
Noise - Agreement about relevant factors for noive assessinent from wind energy projects®,

* Bxhibit P - Statesment of Mr Tumbull pp 6-15.

3 Transcript p 596 (lines 8-14).

3 Transoript p 609 (lines 18-35).

Transeript p 613 (lnes 12-30),

Trauseript p 162 (lines 3-14),

7 Exhibit F - RTA Technology P/L Technical Note.

*® Transeripi p 182.
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accurate or a reliable prediction of the likely noise levels from the proposed
turbines.”

74 In the circumstances, we reject the evidence of Mr Huson. We accept the
evidence of Mr Turnbull that the proposed wind farm will not exceed the noise
levels set out in the 2009 Guidelines and that it will be acceptable, in terms of ifs
noise impact, on those living in the locality.

75 In so saying, we do not wish it to be thought that we have overlooked the
gvidence of witnesses like Mr Quinn (who resides 3.2 kilometres from a wind
farm at Halleit), Mr Stepnall and Ms Godftey (who lived 900 metres and
700 metres, respectively, from the wind farm at Waubra). These wiinesscs spoke
of hearing noises from fiese wind farms which they described as “shoofing” or
“whoofing” or like a whine from a gear box, Although we accept that these
witnesses were quite genuine in relating their experiences, we are simply unable
to extrapolate, from their experiences, living as they do, near wind farms in
different locations, that the noise generated by the operation of this wind farm
will be unacceptable within the meaning of Principle 198(e)(ii).

Infrasound

76 During the hearing, various witnesses raised the issue of infrasound. In his
evidence Mr Turnbull told the Court that infrasound is generally considered to bo
sound below 20 Hz, X i sound which is generally measured with a different
scale (a dB(G) scale) from that for the measurement of sound power or sound

pressure levels,

77 On the dB(G) scale, infrasound is said to be deteetable, if it is above
85 dB(G).

73 Mr Tumnbull told the Court that he was not aware of any reliable research,
suggesting that wind farms produced infrasound, anywhere near 85 dB({G), at the
separation distances from residences under consideration here.

79 Mr Turnbull also said that he would be opposed to any requirement, which
placed a condition on any approval, limiting the sound level to

85 dB(G), because:

e there was no credible evidence of adverse effects caused by infrasound from
wind farms;*

* Transcript p 183,
@ Transeript p 697 (lines 35-37),
i Transcript p 697 (lines 12-13).
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o infrasound levels from wind turbines arve consistent with other natural and
man-made sources of infrasound, already present in most localities; eg
infrasound from waves in coastal locations;” and

e infrasound is very difficult fo measure and in any event, there is no standard
dictating how and with what equipment it should be measured.”

We note, in this respect, that the issue of infrasound is not regulated either
in the Development Plan or by the EPA Guidelines.

If we were minded fo grant approval to the proposal, we see no warrant for
a condition regnlating infrasound.

Visual Amenity and the Development Plan

In the appellants’ case, on this issue, the Court heard expert evidence from,
Mr Batge, Mr Heseltine and Mr Gerner. Mr Gerner made a 3D model of the
proposed turbines which was then imported into Google Earth to produce a video
of a “fly through” of the wind fart. He also produced still photographs, taken
from various points in the locality, to depict views of different clusters of
turbines. We also heard from two of the Paltridge appellants and Mr Manning,

In the Council’s case we heard from its town planner, Mr McEvoy.

Acciona called Ms Nolan, Mr Keates and Mr Maunder, a computer
simulation specialist. His company prepared a series of photo simulations
depicting various views of the wind farm.,

In bis evidence, Mr Maunder was ctitical of the photo simulations produced
by the appellants because, amongst other things, they did not use an accurate
survey control to align their camera or their digital terrain model. Instead they
used a handheld GPS and a handheld compass.

Mr Maunder said that, in the absence of accurate survey control, given the
number of vatiables involved in the preparation of their photomontages (e.g. the
scale of Google Earth images; the height, location and orientation of their
camera), one could have little confidence in their accuracy.¥

We accept these criticisms as valid and have preferred and relied upon the
photo simulations prepared by Acciona to assist us in making our visuyal
assessment,

2 Tyanseript p 1055 (Hines 20-27),
# Pranscript pp 698 and 699,
* Bxhibit J - Statement of Mr Maunder p 7.
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Mr Richard Paltridge, Mr Thowas Paliridge and Mr Manning all spoke of
their concerns, about having so many turbines close to them, in places which
would be readily visible.*

We accept that, in his case, Mr Richard Palicidge will be able to see the vast
majority of the furbines when moving around in his backyard. We also accept
that Mr Thormas and Mrs Louise Paltridge and Mr Manning will see large
numbers of turbines when moving around their properties.

We accept the genuineness of their concerns and acknowledge that, for
them the result of this development proceeding will be the introduction, into their
landscape, of a significant number of discordant, visual elements.

At this point, we should point out that, although our most detailed
observations were confined fo those parts of the locality to which we were
ditected by the parties (principally the dwellings and land owned and occupied
by the appellants), from the observations we made on the view and the photo
simulations prepared by Acciona, it is equally obvious that the turbines will be
similarly visible in varying degrees, to those people occupying the many other
dwellings (and working on the assoctated land) to which we referred earlier.®

As in Quinn¥, this Development Plan places a high value on the scenic
qualities of the landséape both generally and in the Primary Industry Zone. In
the context of the Primary Industry Zone, there are a4 number of Principles that
support the retention of the “existing pleasant rural landscape”. We refer here, in
the first instance, to Principles 11 and 26 that, amongst other things, seek the
protection of visual amenity generally and the views from public roads in
particular; speak against the proliferation of buildings and structures and

advocate their proper design and siting.

In addition, there are in onr view, other provisions in the Primary Industry
Zone that emphasise the Plan’s aim to preserve and maintain the existing level of
visual amenity. We cite but four examples in respect of developments that,
unlike the proposal, are expressly mentioned in the Primary Industry Zone.
Principle 7, directed to “dwellings and other buildings intended for human
habitation”, seeks their “siting, design and appearance™ to be “compatible with
the rural character of the area”. Principle 10 speaks to “[flarming in the form of
land based aquaculture” in several ways including the minimisation of “visua/
impact by the use of low profile structures that are limited in size and number”.
Principle 15 requires that buildings, associated with an industry, be sct-back a
“minimum of 100 m from any road” aund Principle 19 seeks “fourist oriented
development” associated with Mount Schank be “sensitively sited so as not o

detract from or destroy [its] natural beauty ...

5 Transcript pp 61, 90, 93, 989-991,
6 Byhibit P - Statement of Mr Turnbull p 4 where Mr Tumbull lists 34 dwellings within approximately

1.7 km of the nearest iutbine,
T Quinn at paras 39-42.
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That need to maintain and/or enhance the environment, landscape quality
and visual amenity is also reinforced in the general section of the Plan e.g. in
Objective 33 and the Renewable Energy provisions, themselves.

It follows that, in our assessment of the proposal in the context of this Plan,
we are to have regard to factors, such as the number, scale, height and proximity
to public roads of the turbines, when considering their impact on visual amenity
and compatibility with existing rural character.

Against this background, Mr Henry SC submitted that any assessment of
the appropriateness of a loecation for a wind farm, of necessity, must
acknowledge that these are extremely tall structures which need to be sited in
exposed locations in order to take advantage of the wind for efficient energy
goneration. The effect of these factors, in combination (it was submitted) means
that it will be very difficult, if not impossible, for a wind farm of any size (in
terms of height and numbers of turbines) to be anything but visually prominent in

its locality.

While we accept the general thrust of this submission, the extent to which a
particular wind farm’s visval prominence will be acceptable, can only be
determined on a case by case basis.

As we have said the appellants called Mr Batge and Mr Heseltine on this
issue.

Although we have carlier accepted the evidence of Mr Batge with respect to
a description of the locality, there are limitations to the weight which we can
place on his evidence and that of Mr Heseliine. Mr Batge consirained his
apalysis by basing it, largely, on the impact of the proposal on his client’s
properties, when, plainly a broader assessment was necessary.*

As for Mr Heseltine, when he was cross-examined, it emerged, for the first
time, that he had originally been part of the team of consultanis assembled to
support and provide advice to Acciona on its proposal during the development
application process,” At that point in time, he had formed a view (albeit
preliminary) that this proposal would be supportable in landscape architectural .
terms.” The fact that he had earlier held a different opinion from that espoused
in his examination in chief and the manner in which that was ultimately revealed,
gave us cause to doubt the value and strength of his overall opinion,

In a similar way to Mx Batge, Mr Heseltine also limited his assessment of
the proposal to the farm properties owned by the appellants. Although these
properties are relevant to an assessment, the fact that he failed to assess the

% Bxhibit A3 - Statement of Mr Batge p 3 of para 2.
" Exhibits H and I~ GHD Froposal for Allendale Windfarm and Extract from the Proposal respectively,

% Transeript p 304 (lines 18-22),
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impact of this proposal, on the locality as a whole, further limited the value that
we were able to place on his evidence.

In its case, the Council relied on the following factors (some of which were
adverted to by Mr McEvoy) in support of its contention that potential visual
impacts have been appropriately minimised, namely:

1. The deletion of a tubine from the otiginal proposal due to its
proximity to the property of Mr Richard Paltridge;

2. A reduction in the height of the turbine tower from 100 metres, as
ariginally proposed, to 80 metres;

3. Clustering of the turbines generally to the east and west of the view of
the Glenorleigh property in order to utilise screening effects from the
topography and existing vegetation;

4. Locating the wind farm 50 as not to inhibit views, from Glenorleigh,
south to the coast; and

5. Locating the turbines to take advantage of the vegetative screening on

the Carenya property.

Mr McEvoy concluded that “the development has been planned, designed
and sited s0 as to have minimal impact on the character and amenity of the
lacality and on the local environment™ (our underlining).

On this issue Acciona relied, in part, upon the evidence of its landscape
architect, M Keates.

Mr Keates concluded that:

While the turbines will produce a moderate to substantial degree of visnal changs, their
introduction into the landscape will not be seen as incongruous. The existing horizontal
character and productive qualities of the Jandscape dominants, offsetting the verticality
and scale of the wind fatm development. The panoramic rural landscape remains the
prominent land vse and visual contex and the turbines will appear as additional pieces of
infrastructure that reinforce the primary industry characteristios of the landscape.™

Acciona also relied on the evidence of Ms Nolan. In her report®, Ms Nolan
deferred to the opinion of Mr Keates with respect to the fine detail of visual
impact. Neveriheless, she still considered the overall issue of visual impact and
concluded that, in terms of the locality in general, the visual impact created by
turbines will not “alter the existing landscape choracter to [a degree that] is
unacceptable™. With respect to the Glenorleigh property, in particular, she
acknowledged that while the turbines will be visible to varying degrees, and
some quite prominently so, they do not “yield an unccceptable visual impact to

3t Exhibit R3 ~ Statement of Mr McEvoy at para 9.1,
*2 Exhibit Q - Statement of Mr Keates p 64 at para 8.1.8.
3 Exhibit BB - Statement of Ms Nolan at para 12,10,
* Exhibit BB - Staternent of Ms Nelan at para 12.23.
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the extent that it is fatal to the proposal™. Tn this respect she seemed to have
been influenced by the productive and working nature of that property.

We do not agree with the conclusions of Mr McEvoy, Ms Nolan or Mr
Keates. We are of the opinion that, properly construed, the purpose of the Plan
(as expressed in Principles 196 and 198 and as implied, if not expressed, in the
Principles in the Zone to which we have referred), namely for development to
minimize visual impact to an acceptable level, has not been achieved by this

proposal.

In patticular, we consider it implausible to conchude, as did Mr Keates, that
the introduction of the wind turbines “will not be seen as incongruous” because
the “existing horizontal character and productive qualities of the landscape
dominants will offset the verticality and scale of the wind form development™. Tn
our view, the height, scale, number, siting and overall appearance of the 46 wind
turbines will introduce into a generally flat, pleasent, rural landscape (within
which existing development is overwhelmingly low in scale) a foreign,
prominent and discordant element. It is for that reason that we also find
implausible, Mr Keates conclusion, that “the wind turbines will appear as
additional pieces of infrastructure that reinforce the primary  industry
characteristics of the landseape”,

The existing infrastructure is not ouly low in scale but, importantly, it is
infrastructure that is both anticipated by the Plen and normally associated with
primary industry activities. By way of contrast, the turbines will not only be the
most dominant structures in the locality but they will also be structures not

typically associated with primary indusiry.

In summary, and contraty to the opinions expressed by Mr Keates,
Mr McEvoy and Ms Nolan, we are of the opinion that the development will not
“avoid or minimise” adverse visual impacts on the character and amenity of the

locality to the “acceptable level” sought by the Plan.

Health

On this issue, the appellants sought to rely on Objective 1 and Objective
12 in the Council-Wide section of the Plan. Objective 1 refers to the need to
satisfy amongst other things, the health-needs of people in the Council area.
Objective 12 seeks the protection of the environment and public health by
preventing emissions that cause nuisance or environmental harm.

As we understand the appellants® argument on this issue, it is put, that even
at noise levels which otherwise meet the levels sought in the 2009 Guidelines,
there still may be detrimental health sffects.

%5 Exhibit BE - Statement of Ms Nolan at para 12.22.
% Development Plan - Grant (D.C.) p 8.
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In support of their case, the appeliants called Dr Laurie, a qualified medical
general practitioner who, only as recenfly as mid-2010, had become inferested in
the possible health effects associated with living near a wind farm. She then
helped io set up an organisation, called the Waubra Foundation, which has, as
one of ils aims, the promotion of research into possible health effects caused by
wind turbines. She gave evidence of imterviews she had conducted with a
number of people who lived near wind farms. These people complained of a
variety of symptoms, ranging from hypertension to vertigo, ear pain and
headaches.

She also provided the Court with a nuraber of articles and/or extracis, from
patts of papers presented at a symposivin she attended (in October 2010 in
Canada) which enquired into possible adverse health effects from wind turbines.

Although we determined to receive these articles and papers, we are unable
to place any meaningful weight on them.

We were given liftle information about the expertise or standing of the
authors of these “publications™. Most of this work, as far as we can discern, has
not been the subject of any peer review and none of the witnesses were called to

give evidence.

By way of illusiration, the paper, which Dr Laurie referred to as the best
evidence in support of her concerns, was by a Dr Michae!l Nissenbaum. Heis a
Canadian radiologist with an “interest” In this area. His paper (which is yet to be
published in a medical journal)” identified complaints, of health effects, by
people exposed to noise levels in the order of 52.5 dB(A). These levels are well
in excess of the predicted noise levels from the proposed wind farm and levels
which, both respondents conceded, could cause health effects.

With regard to the interviews conducted by Dr Laucie, we accept the
criticisoss of this evidence made by counsel for Acciona, namely, that they suffer

from the following defects:

1. The absence of a formal medical history having been faken from the

stibjects of her interviews;
2.  The absence of a formal diagnosis of alleged symptoms from these sobjects;

and
3. The absence of any enquiry, as to the prevalence of the symptoms reported

by these subjects, when compared io any other population or a control
population.*

In response fo the evidence of Dr Laurie, Acciona called Professor Wittert,
Professor of Medicine at the University of Adelaide. Professor Wittert has

57 Transcript p 858 (line 20).
% Trauscript pp 844-845,
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particular experience with and interest in population health, in particular, looking
at the causes, methods of prevention and systems for treatment of chronic

disease.

After reviewing the evidence of Dy Laurie, Professor Wittert concluded
that:

“There is no credible evidence of a causal link, between the physical
outputs of a turbine (or sets of turbines), af the levels that are described in
the statement of My C Turnbull, and adverse effects on health””.

We accept his conclusions and, where his evidence differs from that of
Dr Laurie, prefer the evidence of Professor Wittert.

'The Precautionary Principle

Mr Manos invited the Court to have regard to the evidence of Dx Laurie and
(despite the absence of hard evidence on this aspect), to invoke the
“precantionary principle”. This principle dictates that measures to prevent or
forestall damage (in this case fo human health) should not be postponed, merely
becanse of the lack of full scientific certainty as to the need for such measures. ®@

It has been said that the application of the principle, and the concomitant
need fo take precautionary measures, is triggered by the satisfaction of two
conditions precedent or thresholds, namely a threat of serious or irreversible
damage and scientific uncertainty as to that damage."

In the course of giving his evidence, Professor Wittert referred us to a
recent paper on possible health effects of wind turbines, prepared by the National
Health and Medical Research Council,

After reviewing the evidenco, both in Australia and overseas, the paper
concluded “there are no direct pathological effects from wind farms and any
potential impact on humans can be minimised By following existing planming

guidelines .

We accept this as being the most up-to-date and reliable research on this
issue. Accordingly, there is no basis for us to invoke the precautionary principle.

Again, in so saying, we do not wish it to be thought that we do not accept
the genuineness of the evidence given by Mr Stepnell and Mrs Godfiey, both of

* Exhibit ¥ - Statement of Professor Wittert p 9 at para 38.4.
% Tuna Boat Owners Association of S4 Inc v Development Assessment Commission (2000) 77 SASR

369, 373,
8 Telstra Corporation Ltd v Hornsby Shive Council (2000) 146 LGERA 10 at para 148,
& Exhibit Y - Tab 14 Wind Twbines and Health - A Rapid Review of the Evidence - National Health

and Medical Research Council - July 2010 p 8,
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whon spoke passionately about the ways in which theix health had been affected,
by what they perceived {o be the noise from wind farms.

However, without any supporting expert medical evidence, we regard them
as falling into that small group of the population, referred to by Professor Wiitert,
who are unusually sensitive to sound at particularly low levels,

In terms of Objectives 1 and 12, we are therefore satisfied that public health
will be protected if the noise levels predicted, by Mr Turnbull, are achieved.

Other Planning Issues

The provisions of Principle 196(¢) require a wind farm to be, amongst other
things, operated in a manner which avoids or minimises nunisance or hazard to
neighbours by way of:

e shadowing, flickering, reflection and blade glint impact;
e interference to television and radio signals; and

s adverse impacts on flora and fanna.

Altbough the appellanis introduced no expert evidence on these issues,
Mr Manos, nevertheless, submitted that we should not permit this development to
proceed, unless we were satisfied that adverse impacts of this sort would not

arise.

Shadoew Elicker, Reflection or Blade Glint

In the copy documents produced by the Council, there is reproduced a
report prepared by Acciona on this issue, which identified 2 number of residences
that could, potentially, be adversely affected. On the assumption that furbines,
with hub heights of either 79 metres or 100 metres, could be used, the report
noted that the proposal would satisfy the SA Planning Bulletin “Wind Farms,
Draft for Consultation” {(Planning SA, 2002), This report suggests that the
influence of shadow flicker is insignificant, if a minimum separation of
500 metres between the turbines and surrounding houses is maintained.®

We accept the conelusions in this report as establishing an acceptable
minimum separation distance on the issue of shadow flicker.

We are also satisfied, upon the basis of this report, that none of the
surrounding houses will be affected by shadow flicker for longer than 30 hours
per year. Alihough the SA Planning Bulletin is silent on this aspect, it has been
recognised as an appropriste limit interstate, in the Victorian Planning

Guidelines.

< Exhibit R1 Vol 2 p 815 - Shadow Flicker Evaluation Considerations.
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Finally, we are satisfied that the effects of reflection and blade glint can be
avoided by the use of a lowreflectivity gel finish such as is proposed by

Acciona,

Electromagnetie Interference to Radio and Television Services

We have had regard to the detailed analysis on this issue conducted by the
environmental impact assessment company, GHD, in July of 2009.% As a result,
we are satisfied that any potential adverse impacts on these services, in the area
surrounding the subject land, are manageable and capable of being addressed, so
that normal setvices can be anticipated post-construction.

Impacts on Flora and Fauna

On this issue a flora and fanna iropact assessment was conducted, on behalf
of Acciona, by GHD and Biosis Research (a National and Cultural Heritage
Consultancy).” As a result of this assessment, a number of potentially threatened
species of both flora and fauna were identified as being likely to exist within the
site of the proposed development.

We are satisfied that the design and siting of the proposal is such that the
only relevant areas of vegetation, which can provide a habitat for these species,

will be avoided.

We are also satisfied that the mitigation and minimisation measures,
referred to in that report, are such as to make it unlikely fthat native flora and
fauna species will be significantly impacted by the coustruction and/or operation

of the proposed wind farm.

Supmary and Conclusions

We have assessed the proposed development against the relevant provisions
of the Development Plan. Legal acguments aside, the appellants” appsal focussed
on issues of noise (including infrasound), visual amenity, and health, although
the appellants did not concede the issues involving blade glint and shadow
flicker, electromagnetic intexference and flora/fauna impacts.

As to these latter issues, there was no meaningful evidence to suggest that
the proposal would cause problems which cannot be satisfactorily addressed by

Acciona,

On the issues of noise and health, we accept the evidence and assessments
of Acciona’s expert witnesses and where there is any conflict between them and
the appellants’ expeit witnesses we prefer the evidence given by Acciona’s

experts.

“ Bxhibit R1 Vol I p 261 - Electromagnetic Interference Assessment July 2009,
S Exhibit R Vol 2 p 611 - GHD Flota and Fauna Assessment Report July 2009,
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However, on the issue of visual amenity we are of the opinion that the
infroduction of 46 turbines into the landscape of this locality will be seen as
incongruous. In terms of their height, scale and number the turbines will
infroduce additional, prominent and foreign elements into the locality which will
detract, from the existing character and level of visual amenity, to an

unacceptable degree.

Accordingly, we uphold the appeal and reverse the decision of the Council,
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